Cases, Regulations, and Statutes by Agricultural Law Digest
Volume 1 | Number 16 Article 2
7-6-1990
Cases, Regulations, and Statutes
Agricultural Law Digest
Follow this and additional works at: http://lib.dr.iastate.edu/aglawdigest
Part of the Agricultural and Resource Economics Commons, Agricultural Economics Commons,
Agriculture Law Commons, and the Public Economics Commons
This Article is brought to you for free and open access by the Journals at Digital Repository @ Iowa State University. It has been accepted for inclusion
in Agricultural Law Digest by an authorized administrator of Digital Repository @ Iowa State University. For more information, please contact
digirep@iastate.edu.
Recommended Citation
Agricultural Law Digest (1990) "Cases, Regulations, and Statutes," Agricultural Law Digest: Vol. 1: No. 16, Article 2.
Available at: http://lib.dr.iastate.edu/aglawdigest/vol1/iss16/2
    Agricultural Law Digest                                                                                                                                                                                                                                                                                       126
(on largely depreciable personal property)
and Section 1250 recapture (on largely
depreciable real property).23
This provision partially duplicates the
effect of the rule applicable to transfers of
depreciable property to related persons.24
Other factors to consider.  The
gain to the taxpayer recognizing gain in an
installment sale transaction is accelerated if
the transaction involved related persons and
the transferee disposes of the property
within two years.25  The resale rules do
not apply to – (1) involuntary conver-
sions,26 (2) transfers after the death of the
installment seller or purchaser,27 (3) where
it is established to the satisfaction of IRS
that none of the dispositions had as one of
its principal purposes income tax avoid-
ance28 or (4) to the sale or exchange of
stock to the issuing corporation.29  This
factor would pose the chance that corporate
disposition of property within two years
would effectively undo installment report-
ing.  The most serious consequence would
come from corporate sale of inventory
property, most of which is likely to be
sold within two years.  This adds to the
concerns raised earlier about potential
alternative minimum tax liability with
installment reporting of gain in a tax-free
exchange involving the issuance of debt
securities treated as boot.30
In conclusion .  Installment report-
ing of the gain on issuance of debt securi-
ties as boot may be worth considering if
the transfer involves mostly nondepreciable
assets such as unimproved land.
Otherwise, the tax problems identified here
are likely to be viewed as reducing sub-
stantially the value of installment
reporting.
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CASES, REGULATIONS AND STATUTES
ANIMALS
FENCES .  The defendant constructed
a "good and sufficient" division line fence
between pastures owned by the plaintiff
and defendant.  The defendant's bull, how-
ever, jumped the fence and impregnated
two of the plaintiff's cows.  The court held
that the Illinois Fence law, Ill. Rev. Stat.
ch. 54, ¶ 20, imposes strict liability on
the defendant for damages when the bull
jumped the fence.  Hart v. Meredith,
553 N.E.2d 782 (Ill. Ct. App.
1990) .
ASSOCIATIONS
BYLAWS.  The plaintiff was a dairy
farmer who was a member of a nonprofit
dairy association suspended for five years
after a hearing before a hearing board and
an appeal to the association's board of
directors.  At the time charges were filed,
the bylaws required the hearing to be before
the board of directors but the bylaws were
amended during the pendency of the charges
and the charges were heard under the new
bylaws.  The court held that the changes in
the bylaws were procedural and that the
changes provided due process for the
plaintiff.  The suspension was upheld.
Pennsylvania Dairy Herd
Improvement Ass'n v. Wagner,
573 A.2d 668 (Pa. Cmwlth. 1990).
BANKRUPTCY
  GENERAL  
ATTORNEY FEES.  A bankruptcy
trustee could not recover attorney's fees
under the Equal Access to Justice Act for
successful recovery of a preferential transfer
to FmHA because the bankruptcy court
lacked jurisdiction to award EAJA fees and
the trustee was not an eligible party to
apply for the fees.  In re  Davis, 8 9 9
F.2d 1136 (11th Cir. 1990), rev'g
unrep. D. Ct. dec. aff'g 91 B . R .
627 (M.D. Ga. 1988).
CROP SHARE LEASES.  The debtor
had a year to year 50-50 crop share lease
running from January to December.  In
August, the debtor filed for Chapter 11
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bankruptcy which was later converted to
Chapter 7.  During the first 60 days of the
case, the trustee harvested and sold the
crops of soybeans and corn.  The lease was
deemed rejected when the trustee did not
assume the lease within the 60 days after
the petition was filed.  The landlord filed a
claim for one-half of the crop as an
administrative expense for rent.  The court
allowed an administrative claim only for
the rent, accrued on a daily basis, for the
period from the filing of the bankruptcy
case to the date the lease was deemed
rejected, 60 days, based upon an annual
rent equal to one-half of the crop proceeds.
The remainder of the landlord's claim
would be an unsecured claim given that the
statutory landlord lien was avoidable by the
trustee under Section 545(3).  The court
noted that the inequitable result of this case
could be avoided by the landlord filing a
U.C.C. security interest for the rent or by
making the relationship a sharecropping
(i.e. employment) relationship.  In re
Norton, 112 B.R. 932 (C.D. I l l .
1990) .
EXEMPTIONS.  A Chapter 7 debtor
was not allowed to avoid judicial liens
against a homestead where the fair market
value of the homestead was less than the
amount of unavoidable liens against the
homestead.  In re  Bovay, 112 B . R .
503 (N.D. N.Y. 1989).
The debtors attempted to avoid a judi-
cial lien for rent against their homestead as
impairing their homestead exemption.
Under Virginia law, the debtors were
entitled to an exemption from execution
for their homestead except for claims for
rent.  The court held that under Section
522(f) a judicial lien may be avoided if the
exemption would be allowed but for the
lien sought to be avoided.  Thus, the
judicial lien for rent could be avoided.  In
re  Snow, 899 F.2d 337 (4th Cir .
1990), rev'g 92 B.R. 154 (W.D.
Va. 1989), rev'g 71 B.R. 1 8 6
(Bankr. W.D. Va. 1987).
After dismissal of the debtors' Chapter
11 case, the bankruptcy court ordered the
sale of the debtor's non-exempt assets to
pay for administrative costs incurred during
the bankruptcy case.  The debtors objected
to the trustee's sale of their redemption
rights in the farm land, arguing that the
redemption rights were excepted from
execution under Kansas law.  The court
held that the redemption rights became
estate property subject to bankruptcy court
jurisdiction and the sale was proper.  In re
Sinker, 113 B.R. 34 (D. Kan.
1990) .
The debtor attempted to exempt a car
won in a contest and a rifle purchased to
replace one owned as a child as exempt
under the Utah exemption for personal
property of particular sentimental value.
The court denied both exemptions.  In re
Dillon, 113 B.R. 46 (Bankr. D .
Utah 1990).
FIDUCIARY DUTY OF DEBTOR.
Prior to filing for bankruptcy, the debtor
had attempted to sell farm land to a third
party for $45,000 but the sale was not
completed.  The debtor then filed for
bankruptcy and during the bankruptcy case
filed a motion to sell the land to his par-
ents for the fair market price of $14,000.
The sale was approved by the bankruptcy
court after notice to all creditors and a
hearing.  Over one year later but still
during the bankruptcy case, the third party
reoffered to purchase the land from the
debtor's parents for the same $45,000.  The
creditors argued that the debtor breached his
fiduciary duty to the creditors to disclose
the prebankruptcy offer and that the profits
from the sale should be distributed to
creditors.  The court held that given the
procedural correctness of the sale and the
failure of the creditors to object to the sale,
the sale was not fraudulent and the debtor
did not breach any fiduciary duty.  In re
Schipper, 109 B.R. 832 (Bankr.
N.D. Ill. 1989), aff'd 112 B . R .
917 (N.D. Ill. 1990).
INVOLUNTARY CASES.  A creditor
had filed an involuntary case against a
husband and wife as joint debtors.  The
court denied the creditor's motion to
dismiss the husband as debtor and
dismissed the whole case, holding that the
court lacked subject matter jurisdiction
because joint involuntary cases were not
allowed.  In re  Jones, 112 B.R. 7 7 0
(Bankr. E.D. Va. 1990).
  CHAPTER 11  
PLAN.  A Chapter 11 plan was con-
firmed over the objection of creditors who
were the vendors of land purchase contracts
which had payments extended to 30 years
under the plan.  The creditors, aged 67
years, argued that the plan was unfair in
that the payments would extend past their
lifetimes and the creditors had intended the
payments would be used for their
retirement.  The court confirmed the plan
as being reasonable with payments based
on the fair market value of the land and
applicable interest rates on the deferred
payments.  In re Mulberry
Agricultural Enter., 113 B.R. 3 0
(D. Kan. 1990).
  CHAPTER 12  
ELIGIBILITY.  The debtor had income
from a farming operation and a crop spray-
ing residential lawn spraying business.
The court held that the income from the
crop spraying and lawn spraying business
was not income from farming for purposes
of eligibility for Chapter 12.  In re
Richardson, 113 B.R. 28 (Bankr.
D. Colo. 1990).
  FEDERAL TAXATION  
ADMINISTRATIVE EXPENSES.  A
Chapter 11 debtor-in-possession was
ordered to pay post-petition federal with-
holding and FICA taxes as an administra-
tive expense of the bankruptcy estate for
the operation of a tavern.  In re  Tom
Cat Enter., Inc., 90-1 U.S.T.C. ¶
50,300 (Bankr. M.D. Fla. 1988).
ALLOCATION OF PLAN PAY-
MENTS FOR TAXES.  The U.S.
Supreme Court has held that a bankruptcy
court has the authority to confirm a
Chapter 11 plan providing for the alloca-
tion of plan payments for federal taxes
where the allocation is necessary for the
success of the reorganization plan.  U . S .
v. Energy Resources Co., Inc. ,
90-1 U.S.T.C. ¶ 50,281 (S. C t .
1990), aff'g 871 F.2d 233 (1s t
Cir. 1989).
AVOIDABLE TRANSFERS.  The
debtor corporation had made payments of
employee withholding taxes within 90
days prior to filing for bankruptcy.  Some
of the taxes were paid from a separate trust
fund and some of the taxes were paid from
the corporation's general operating fund.
The court held that both types of payments
were not subject to the voidable
preferential transfer rules of section 547(b).
The court ruled that funds paid from other
than a separate trust fund would be deemed
paid from funds held in trust for taxes if
the debtor was able to make the tax
payments.  Thus, the case effectively
establishes the rule that pre-petition
payments for withholding taxes are not
avoidable prepetition transfers, whether or
not the payments are made from separate
trust funds.  Begier v. IRS, 90 -1
U.S.T.C. ¶ 50,294 (S. Ct. 1990) ,
aff'g 878 F.2d 762 (3d Cir. 1989).
DISCHARGE.  A Chapter 7 debtor's
federal income tax liability was not dis-
chargeable where debtor willfully attempted
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to evade payment of the taxes by claiming
too little withholding on a W-4 form and
failing to pay taxes for three taxable years.
In re  Fernandez, 112 B.R. 8 8 8
(Bankr. N.D. Ohio 1990).
TAX LIENS.  A federal tax lien was
held to remain valid as to property exempt
from levy after discharge in Chapter 13
bankruptcy even though the plan charac-
terized the lien as unsecured, where the
status of the lien was not litigated in the
confirmation hearing.  Matter of Beard,
112 B.R. 951 (Bankr. N.D. Ind.
1990) .
CONTRACTS
REVOCATION.  Plaintiff purchased
named purebred Arabian horses and foals
from the defendant under a sales agreement
that the defendant would supply
registration papers or refund the purchase
price.  When the registration papers were
not provided and two of the horses were
found to be other than the ones named in
the agreement, the buyer sued to revoke
acceptance of the horses.  The court held
that summary judgment was improperly
entered for the plaintiff where the defendant
asserted that the registration papers could
be obtained and that the value of the horses
delivered equaled the value of the horses
named in the agreement.  Claxton v .
Boothe, 790 P.2d 1201 (Or. App.
1990) .
STATUTE OF FRAUDS .  The
defendant had received a life estate in farm
land from his father and the plaintiffs had
received the remainder interests in the farm
land.  When the defendant defaulted on a
loan, the plaintiffs agreed to convey their
interests in the land to the defendant so he
could use the land for collateral.  Under an
oral agreement, the defendant had agreed
that if the loan was not approved, the
remainder interests would be reconveyed
back to the plaintiffs.  The loan was not
approved but the defendant did not reconvey
the remainder interests.  The defendant
argued that the statute of frauds prevented
presentation of any evidence of the oral
agreement.  The court held that the transfer
of the remainder interests by the plaintiffs
was partial performance taking the
agreement out of the statute of frauds.  The
court also held that because the suit was
filed and indexed in the lis pendens county
records prior to the defendant's granting of
a security interest in the land to a bank, the
bank did not acquire a prior security
interest in the land.  Gardner v .
Gardner, 454 N.W.2d 361 (Iowa
1990) .
FEDERAL
AGRICULTURAL
PROGRAMS
ALIEN AGRICULTURAL
WORKERS.  The Immigration and
Naturalization Service has issued an
interim rule amending the regulations
governing the hiring of illegal aliens to
conform the regulations with recent court
decisions.  The amendments include the
following.  The definition of "hire" is
amended to include "fictitious hire."  A
"knowing" violation has been expanded to
include constructive knowledge through
notice of certain facts and circumstances
which would lead a person to know.  The
documents used in the verification process
must relate to the person presenting the
documents.  Expired and unexpired U.S.
passports are acceptable identity and
employment eligibility documents.  Only
unexpired temporary resident cards and
employment authorization cards are
acceptable.  A new standardized INS Form
I-688B is acceptable identity and employ-
ment eligibility document.  A new Form I-
9 is required when an employment
authorization document expires or the INS
notifies the employer in writing that the
employment authorization document is
insufficient.  The copying of documents
does not relieve an employer from the
requirement to fill out a Form I-9.  5 5
Fed. Reg. 25928 (June 25, 1990).
BORROWERS' RIGHTS.  This
case involved primarily evidentiary issues
in a foreclosure suit by a farm credit bank
for proof of written notice before foreclo-
sure, proof of notice to the borrowers of
their restructuring rights and waiver of
attorney-client privilege by the bank.
Farm Credit Bank of St. Paul v .
Huether, 454 N.W.2d 710 ( N . D .
1990) .
BRUCELLOSIS.  The APHIS has
affirmed an interim rule amending the
brucellosis regulations to list Mas-
sachusetts as a brucellosis-free state.  5 5
Fed. Reg. 24860 (June 19, 1990).
The APHIS has affirmed an interim
rule amending the brucellosis regulations
changing the classification of Indiana from
Class A to Class free.  55 Fed. R e g .
25081 (June 20, 1990).
CITRUS .  The APHIS has issued
proposed rules amending the Plant Quar-
antine Safeguard regulations to allow the
importation of oranges, tangerines and
grapefruit from areas in Sonora, Mexico
without treatment for certain pests for
transit in the U.S. for export from the
U.S.  55 Fed. Reg. 24093 (June 14,
1990) .
COTTON.  The CCC has issued the
list of counties suitable for the growing of
extra long staple cotton for the 1990
growing year.  55 Fed. Reg. 21413
May  24, 1990.
CROP INSURANCE .  The FCIC
has adopted as final the Fresh Market
Sweet Corn endorsement to the federal crop
insurance regulations.  55 Fed. R e g .
21738, May 29, 1990.
The FCIC has adopted as final regula-
tions governing the preemption of state
law and regulations inconsistent with the
FCIC regulations and statutes.  The
preemption affects taxation of the insur-
ance premiums on reinsurance policies,
attachment of insurance proceeds and state-
to-state differences in coverage.  55 Fed.
Reg. 23066 (June 6, 1990).
FARM LOANS .  The FmHA has
adopted as final the interim rules
implementing provisions of the Agricul-
tural Credit Act of 1987 issued in 53 Fed.
Reg. 35638, Oct. 14, 1988.  55 Fed.
Reg. 21517 May 25, 1 9 9 0 ,
amending 7 C.F.R. Parts 1 9 0 2 ,
1910, 1941, 1943, 1945 (the final
rules for Parts 1809, 1944, 1 9 2 4 ,
1951, 1955, 1982 and 1965 w i l l
be adopted later).
The FmHA has issued proposed rules
amending the Intermediary Relending Pro-
gram to provide more specific requirements
for security and to amend miscellaneous
processing requirements.  55 Fed. R e g .
22920 (June 5, 1990).
The FmHA has issued proposed
regulations increasing the fees for
guaranteed loans.  55 Fed. Reg. 23553
(June 11, 1990).
The FmHA has adopted final rules
requiring credit bureau reports on new
guaranteed loan application.  55 Fed.
Reg. 230887 (June 13, 1990).
FOOD PROGRAMS .  The FNS
has announced the adjusted poverty income
guidelines for determining the income
eligibility of elderly persons applying for
the Commodity Supplemental Food
Program,  55 Fed. Reg. 21635 May
25, 1990 , and for persons applying for
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the Special Supplemental Food Program
for Women, Infants and Children, 5 5
Fed. Reg. 21634, May 25, 1990.
GRAIN STANDARDS.  The FGIS
has adopted final rules revising the
regulations regarding the inspection of
shiplot grain by (1) establishing new
breakpoints, (2) limiting review inspection
of material portions to one field review, (3)
requiring averaging of review inspections
with prior results, (4) defining a material
error as a difference of more than two
standard deviations, (5) designating a
material portion as the single sublot
exceeding the breakpoint value, (6)
including wheat protein under the shiplot
inspection plan, (7) requiring a special
certificate statement when the protein range
of a lot exceeds 1 percent, and (8) offering
an optional inspection service whereby
component samples are analyzed.  5 5
Fed. Reg. 24030 (June 13, 1990).
HORSES .  The AMS has adopted as
final an interim rule listing Portugal and
the Yemen Arab Republic as countries
where African horse sickness exists, thus
restricting the importation of horses from
those countries.  55 Fed. Reg. 2 1 5 3 4 ,
May 25, 1990.
The APHIS has issued proposed rules
amending the contagious equine metritis
(CEM) regulations by (1) removing the
requirements that horses be treated for
CEM in the country of origin, (2) reducing
the number of collected and cultured
specimens in the country of origin, (3)
providing that the clitoral sinuses may be
removed in the U.S. or country of origin,
(4) requiring a set of specimens be taken
before CEM treatment in the U.S., (5)
establishing criteria for approving testing
and culturing laboratories in the U.S., and
(6) amending the requirements for
collecting and culturing specimens in the
country of origin.  55 Fed. R e g .
22338, June 1, 1990.
JUDICIAL REVIEW.  A peanut
handler and sheller association sought
judicial review of the Secretary of Agricul-
ture's determination of a .5 percent shrink-
age allowance on additional peanuts
eligible for export under 7 U.S.C. §
1359(p)(2)(B)(i).  The court held that
because the statute did not provide any
standards for determining the shrinkage
allowance, the Secretary was allowed to
use informed discretion in determining the
allowance and the court was without
jurisdiction to review the allowance
determination.  Southeastern Peanut
Ass'n v. Lyng, 734 F. Supp. 5 1 9
(M.D. Ga. 1990).
MEAT AND POULTRY.  The
FSIS has issued proposed rules amending
the regulations for heat-processing,
cooling, handling, labeling and storage
requirements for uncured meat patties.  The
proposed rules provide for reliance on the
Hazard Analysis and Critical Control
production of heat-processed, uncured meat
patties.  55 Fed. Reg. 23030, June
5, 1990.
The FSIS has announced its intent to
issue proposed regulations governing the
heat-processing, cooking, cooling, han-
dling and storage of uncured, comminuted
meat and poultry products.  55 Fed.
Reg. 22921 (June 5, 1990).
The FSIS has adopted as final regula-
tions permitting the preparation of
partially cooked, cured and smoked poultry
strips which are to be further cooked by the
consumer.  The product packages are to be
labeled with "Partially Cooked: For Safety,
Cook Until Well Done" and provide
detailed cooking instructions.  55 Fed.
Reg. 23070, June 6, 1990.
MILK.  The AMS has issued proposed
rules allowing the moisture removed from
cheese curd as a result of salting to be
collected for further processing as whey.
55 Fed. Reg. 24248 (June 1 5 ,
1990) .
The AMS has proposed a temporary
revision of the Eastern Ohio-Western
Pennsylvania marketing order to increase
the percentage of milk receipts which must
be shipped by pool supply plants operated
by proprietary and cooperative association
handlers starting in September 1990.  5 5
Fed. Reg. 25617 (June 22, 1990).
The AMS has issued a proposed rule
issuing a new marketing order for North
and South Carolina.  A referendum on the
new order is to be held.  55 Fed. R e g .
25618 (June 22, 1990).
PEANUTS .  The AMS has issued
proposed rules changing the ingoing and
outgoing peanut regulations to (1) exempt
peanuts intended for seed use which are
denatured to render them unfit for human
consumption, (2) allow out-of-grade
peanuts to be moved for cleanup without
an aflatoxin certificate, and (3) expand
indemnification coverage for losses due to
aflatoxin.  55 Fed. Reg. 24097 (June
14, 1990).
PRICE SUPPORTS .  The CCC
has announced the following determina-
tions for common program provisions for
wheat, feed grains, rice and upland and ELS
cotton--
Production of approved, non-program
crops will not be permitted on acreage
conservation reserve or conservation use
acres except that sunflowers, flax, rapeseed,
safflower, castor beans, mustard seed,
crambe, triticale, quinoa, Jerusalem
artichoke, kenaf, milkweed, amaranth and
psyllium may be grown on CU acres.
Haying will not be permitted on ACR
or CU acres except under emergency
conditions.  Grazing on CRU and CU acres
will be permitted except during any five
consecutive months from April 1 to
October 31 set by a state ASC committee.
Haying and grazing on CRP acres is
permitted.
Limited cross compliance will be
required for wheat, feed grains, rice and
upland cotton, but not for oats and ELS
cotton.
Farm acreage bases will be established
but adjustments under section 505 of the
1949 Act will not be allowed.
Advance recourse commodity loans will
not be available.
There will be no multi-year set-aside
program.
The actual yield per harvested acre of
the 1990 and subsequent crop of wheat,
feed grains, rice and upland cotton will not
be considered in establishing subsequent
year farm program payment yields.
Advance deficiency payments for wheat,
feed grains, upland cotton and rice will be
available for up to 40 percent of the
projected deficiency payments.
55 Fed. Reg. 21631, May 2 5 ,
1990 .
RURAL HOUSING LOANS.
FmHA regulation, 7 C.F.R. §
1951.313(b)(3), prohibiting moratorium
relief for delinquent rural housing loans
which have been accelerated was held
invalid as beyond the statutory authority,
42 U.S.C. § 1475.  U.S. v. Shields,
733 F. Supp. 776 (D. Vt. 1989).
TOBACCO.  The AMS has adopted
final rules increasing the inspection and
grading fees for tobacco offered for
importation into the U.S. from 40 to 45
cents per hundred pounds.  55 Fed. R e g .
23699 (June 12, 1990).
The ASCS has proposed the elimina-
tion of 7 C.F.R. Parts 724, 725 and 726
and consolidation of the removed parts into
7 C.F.R. Part 723 involving tobacco
quotas.  55 Fed. Reg. 25096 (June
20, 1990).  
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WETLANDS.  The National Wildlife
Federation and the North Dakota Wildlife
Federation sued the Agricultural
Stabilization and Conservation Service to
reverse an ASCS decision to allow an
exemption from the wetland conservation
(Swampbuster) provisions, 16 U.S.C. §
3821 et seq. for a 6500 acre area in North
Dakota  The court held that the alleged
injuries to residents of the area from loss
of aesthetic pleasure from viewing wildlife,
loss of hunting, decrease of water for crops
and decrease in the purity of water were
sufficient personal injury to give the
federations standing to bring the suit.
National Wildlife Fed. v. A S C S ,
901 F.2d 673 (8th Cir. 1990).
FEDERAL ESTATE
AND GIFT TAX
BELOW MARKET INTEREST
RATE LOANS .  The donors sold their
farm land to their children under a 30 year
contract at 6 percent interest.  The IRS
agrued that the market rate of interest of 11
percent caused a gift of the difference in the
interest rates. The donors argued that
I.R.C. § 483 applied to allow the 6 percent
interest.  The court held that section 483
did not apply to federal gift tax law and
that the IRS rate would be used to
determine the imputed interest and value of
the gift.  The case is appealable to the
Eighth Circuit and the court acknowledged
that the decision is not in accord with
Ballard v. Comm'r, 854 F.2d 185 (7th Cir.
1988).  Krabbenhoft v. Comm'r, 9 4
T.C. No. 56 (1990).
CHARITABLE REMAINDER
TRUSTS .  IRS has issued a revenue
procedure providing five sample forms of
declarations of trust sufficient for a
charitable remainder unitrust with
payments for one or two lives under I.R.C.
§ 664(d)(2).  Rev. Proc. 90 -30 ,
I.R.B. 1990-25, 9.
IRS has issued a revenue procedure
providing six sample forms of declarations
of trust sufficient for a charitable remainder
unitrust with payments for one or two
lives under I.R.C. § 664(d)(2) and (3).
Rev. Proc. 90-31, I.R.B. 1990-25 ,
14 .
IRS has issued a revenue procedure
providing five sample forms of declarations
of trust sufficient for a charitable remainder
unitrust with payments for one or two
lives under I.R.C. § 664(d)(1).  R e v .
Proc. 90-32, I.R.B. 1990-25, 21.
IRS has announced that it will not
issue advanced rulings or determination
letters involving qualification of a trust as
a charitable remainder trust where the trust
provides annuity or unitrust payments for
one or two lives under I.R.C. § 664 or
whether the trust qualifies for a charitable
deduction under I.R.C. §§ 170(f)(2)(A),
2055(e)(2)(A), 2522(c)(2)(A).  R e v .
Proc. 90-33, I.R.B. 1990-25, 26.
COMPLETED GIFT.  The grantor
established an irrevocable trust with the
grantor as lifetime beneficiary and as
having the power to change the beneficia-
ries and to alter the amounts received by
the beneficiaries.  At the death of the
grantor, the trust assets are subject to
payment of the grantor's debts and estate
administrative costs.  IRS ruled that the
transfer of property to the trust would not
be a completed gift until the grantor relin-
quished the power to alter the terms of the
trust and trust assets were not subject to
the grantor's debts or estate costs.  In addi-
tion, IRS ruled that the trust assets were
includible in the grantor's gross estate.
Ltr. Rul. 9021017, Feb. 22, 1990.
See also Ltr. Rul. 9021035, Feb.
23, 1990, infra .
The decedent had delivered checks to
several donees in 1980 but the checks were
not cashed until 1981.  The court held that
the gifts were not completed until the
checks were cashed because under state law
the donor had the right to stop payment on
the checks until they were cashed.  The
court also held that the date of the gift does
not relate back to delivery for noncharitable
gifts  Est. of Dillingham v .
Comm'r, 90-1 U.S.T.C. ¶ 6 0 , 0 2 1
(10th Cir. 1990) aff'g 88 T . C .
1569 (1987).
DISCLAIMERS.  The surviving
spouse of the decedent elected to take
against the decedent's will and then, within
nine months of the decedent's death,
disclaimed a portion of the property
passing under the surviving spouse's share.
IRS ruled that the disclaimer was effective.
IRS also ruled that if the disclaimer was
made more than nine months after the
decedent's death but less than nine months
after the election to take against the will,
the disclaimer would be untimely because
the election would be treated as effective as
of the decedent's death.  Rev. Rul. 9 0 -
45, I.R.B. 1990-21, 4.
       GENERATION SKIPPING
TRANSFERS .  The decedent had
retained a general power of appointment
over property pursuant to a predeceased
spouse's will.  The decedent exercised the
power of appointment by a will executed
prior to October 22, 1986, establishing
trusts for nephews and nieces.  The letter
ruling included an affidavit of the decedent's
physician stating that the decedent was
mentally incompetent on and after October
22, 1986.  IRS ruled that the generation
skipping transfer tax would not apply to
the disposition to the trusts.  Ltr. R u l .
9019044, Feb. 12, 1990.
The grantor established a trust which
was irrevocable before September 25, 1985
with the grantor as lifetime beneficiary and
the grantor's two children as remainder
beneficiaries.  The grantor split the trust
into two trusts, each with one child as the
remainder beneficiary but otherwise
retaining all the provisions of the original
trust.  IRS ruled that the two trusts will be
considered to have been irrevocable before
September 25, 1985 and not subject to the
generation skipping transfer tax.  Ltr.
Rul. 9020017, Feb. 16, 1990.
GROSS ESTATE.  A husband and
wife each owned an interest in an ERISA
qualified employee profit-sharing plan from
employment in a corporation owned by
one spouse.  The couple's state of residence
was a community property state.  At the
death of the first spouse, the surviving
spouse was a member of the plan
committee which had authority to make
distributions from the deceased spouse's
plan but resigned from the committee
before distributions were made to a
testamentary trust and to the surviving
spouse.  The resignation was a release of a
general power of appointment over one-
half of the deceased spouse's plan.  
Because the distributions were made before
1984, the plans were not required to
provide joint and survivor annuities.  The
IRS ruled that on the death of the surviv-
ing spouse, the surviving spouse owned a
one-half interest in the predeceased spouse's
plan as community property and owned a
one-half interest in the surviving spouse's
plan plus additions and interest accruing
after the death of the deceased spouse.
Ltr. Rul. 9018002, Jan. 17, 1990.
See also Ltr. Rul. 9021017, Feb.
22, 1990, supra .
LIFE INSURANCE .  A husband
and wife died simultaneously in an airline
crash.  Each spouse owned a life insurance
policy on the life of the other spouse.  The
court held that the proceeds of the policies
were not includible in the gross estate of
the insured spouse where under Louisiana
law, the policies were the separate property
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of the owner.  Est. of Marks v .
Comm'r, 94 T.C. No. 44 (1990).
The decedent purchased life insurance
on his life with his estate named as bene-
ficiary  pursuant to a requirement for a
loan.  Shortly after the policy was issued,
the decedent disclaimed any interest in the
policy and gave the surviving spouse
sufficient funds for the first four months'
premiums.  Later premiums were paid
from a joint account.  The decedent died
less than three years after the decedent
disclaimed any interest in the policy.  The
court held that the policy had been trans-
ferred to the surviving spouse within three
years of the decedent's death because the
decedent had initiated the purchase and had
given the surviving spouse the funds for
the policy.  Knisley v. U.S., 9 0 1
F.2d 793 (9th Cir. 1990).
The daughter of the decedent applied for
life insurance on the life of the decedent
within ten months of the decedent's death
and was the named beneficiary.  The
premiums for the insurance were paid for
by pre-arranged withdrawals from the
decedent's checking account.  The court
held that the proceeds of the insurance were
not includible in the decedent's gross estate
because the decedent never owned or
transferred any incidents of ownership in
the policy.  Est. of Ard, T.C. Memo.
1990-294 .
MARITAL DEDUCTION.  The
surviving spouse received a monthly
$2,500 payment interest in a trust created
by the decedent spouse's will.  The
decedent's estate elected to treat the income
interest as a QTIP and determined the
amount of the marital deduction as the
amount of the trust corpus required to pay
the required monthly payment.  IRS ruled
that the election was proper.  Ltr. R u l .
9021001, no date given.
The decedent spouse's will bequeathed
property to the surviving spouse for life
with the remainder to pass to their chil-
dren.  The will also provided that the
surviving spouse could convey the
property and use the proceeds.  IRS held
that because under state law the surviving
spouse had the power to convey the
property to herself, the surviving spouse
did not have the power to appoint the
property to herself and the surviving
spouse's interest did not qualify for the
marital deduction.  IRS ruled that the will's
extensive provisions for passing of the
property to the children prevented the
surviving spouse from appointing the
property to herself.  Ltr. R u l .
9021002, Feb. 9, 1990.
The decedent's will bequeathed the
residence and furnishings to the surviving
spouse but provided that if the surviving
spouse dies within five years of the
decedent's death, the property passes to
their children.  The executor of the
decedent's estate obtained a state probate
court order declaring the provision
ambiguous and void and establishing a six-
month survival requirement.  IRS ruled
that the state court order was not binding,
the provision was not ambiguous, and the
property transferred to the surviving spouse
was not eligible for the marital deduction.
Ltr. Rul. 9020003, Jan. 30, 1990.
The decedent's surviving spouse filed
for a statutory homestead right in the
decedent's residence.  That claim was later
settled for a percentage share of the estate
property.  The court held that the statutory
homestead interest would not qualify as
QTIP property because the surviving
spouse could not transfer the interest to
anyone and the interest terminated upon her
death, the resulting property obtained in
exchange for that right also did not qualify
as QTIP property.  Est. of Kyle, 9 4
T.C. No. 52 (1990).
SPECIAL USE VALUATION.
IRS has issued the average annual effective
interests rates charged on new Federal Land
Bank loans used for computing the value
of real property for special use valuation
elections. Rev. Rul. 90-49, I .R.B.
1990-24, 10.
    District                                                                                                                    Rate(percent)
Baltimore 11.13
Columbia 11.52
Louisville 11.98
Omaha 11.59
Sacramento 11.87
St. Louis 11.18
St. Paul 11.60
Spokane 11.59
Springfield 11.34
Texas 11.22
Wichita 11.39
The decedent cash rented pasture land to
an unrelated party for grazing cattle for four
of the eight years before the decedent's
death.  The decedent and her heir built and
maintained a fence around the pasture and
cut the weeds.  The pasture was not rented
or used in the winter.  The court held that
the cash rental of the pasture was not a
qualified use of the land because the
decedent was not at risk as to the farming
activity on the land.  Because the use of
the land during the productive months was
not a qualified use, the unproductive winter
months would also be considered to have
been periods of nonqualified use.  The
court also rejected the estate's argument
that the rental of the pasture should be
included in the overall grain farming
operation of the decedent and heir.
Brockman v. Comm'r, 90 -1
U.S.T.C. ¶ 60,026 (7th Cir .
1990), rev'g Est. of Donahoe v .
Comm'r, T.C. Memo. 1988-453.
STATUTE OF LIMITATIONS.
Two years before death, the decedent made
gifts of stock and filed a timely gift tax
return.  The gifts were included in the
decedent's gross estate at the value used in
the gift tax return.  After the statute of
limitations had expired on the gift tax
return but before the expiration of the
statute of limitation on the estate tax
return, the IRS assessed a gift tax
deficiency based upon a revaluation of the
gift for estate tax purposes.  The court held
that the revaluation was not barred by the
gift tax statute of limitations but allowed
the state to amend the estate tax return to
allow credit for the change in gift tax paid.
Est. of Smith, 94 T.C. No. 5 5
(1990) .
TRANSFERS WITHIN THREE
YEARS OF DEATH.  The decedent
established a revocable intervivos trust in
which the decedent was the sole beneficiary
and had the power to require the trustees to
distribute trust income and principal to the
decedent and to require the trustees to
acquire and sell trust assets.  The decedent
and the decedent's daughter were the
cotrustees.  Within three years of death, the
cotrustees assigned trust corpus, 1000
shares of stock, to the non-decedent trustee
as a gift.  IRS ruled that the transfer was
not includible in the decedent's gross estate
because the decedent did not have the power
to direct the cotrustees to transfer trust
property directly to a nonbeneficiary.  Ltr.
Rul. 9018004, Jan. 24, 1990 .  See
also p. 122 supra, for more letter rulings
in this area.
TRANSFERS WITH RE-
TAINED INTERESTS.  The owner of
a general partnership interest proposed to
transfer most of that interest to an irrevo-
cable trust for 10 years with the grantor as
beneficiary and with the trust becoming a
limited partner. All partners share the same
interest in partnership profits and assets,
with the general partner having partnership
management rights.  If the grantor dies
before the trust terminates, the trust corpus
reverts to the grantor's estate. The grantor
has the right to require the trust to sell
unproductive assets and purchase
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productive assets.  The grantor also has a
general power of appointment over the
trust corpus during the period of the trust.
After termination of the trust, the assets
are to be distributed to the grantor's
children who are also limited partners.
IRS ruled (1) the transfer in trust was a
completed gift; (2) the value of the gift is
determined using actuarial factors in IRS
Pb. 1457 "Actuarial Values Alpha
Volume;" (3) possible future gifts are
possible if the grantor fails to exercise the
power to convert unproductive assets to
productive assets; (4) because the present
value of the grantor's reversion interest did
not exceed 25 percent of the income
interest, the grantor's income interest was
not includible in the grantor's estate unless
the grantor dies before termination of the
trust; and (5) the grantor's income interest
is not includible because of the grantor's
right to manage the partnership.  Ltr.
Rul. 9021035, Feb. 22, 1990.
VALUATION.  The decedent owned
stock in a corporation owning farm land.
The court held that the appraisal by the
IRS appraiser of the farm land was more
credible than appraisals made by the
decedent's son.  Est. of Dougherty v .
Comm'r, T.C. Memo. 1990-274.
FEDERAL INCOME
TAXATION
ACCOUNTING METHODS.  The
IRS has announced the intent to issue
proposed rules implementing the look-back
method of reporting income for long-term
contracts under I.R.C. § 460.  55 Fed.
Reg. 23755 (June 12, 1990) ,
adding Prop. Treas. Reg. § §
1.460-1 through 1.460-6.
ACCRUAL ACCOUNTING.  IRS
has announced proposed rules governing
the "economic performance" requirement,
under I.R.C. § 461(h), to the "all events
test" for determining the taxable year in
which an item may be treated as incurred
under the accrual method of accounting.
Under I.R.C. § 461(h)(2), for liabilities
arising out of providing property or
services, economic performance occurs as
the property or services are actually
provided.  Under the proposed regulations,
economic performance occurs as the tax-
payer incurs the costs in connection with
the liability.  Prop. Treas. Reg. § 1.461-
4(g).  For example, the costs of raising
crops to be sold under contract are treated
as economic performance for the crop
liability as incurred.  For long-term
contracts, economic performance occurs at
the earlier of when the property or services
are provided or the taxpayer makes
payments for the property or services.
Prop. Treas. Reg. § 1.461-4(d)(2)(ii).
Under I.R.C. § 461(h)(2), for liabilities
arising out of the use of property,
economic performance occurs as the prop-
erty is used.  Under the proposed regula-
tions, a taxpayer may treat property or
services as provided to the taxpayer when
payment is made for the property or
services if the property or services are
reasonably expected to be provided within
three and one-half months after payment is
made.  Prop. Treas. Reg. § 1.461-4(d)(5).
IRS noted that even if economic perfor-
mance is not met, the liability cost will be
treated as incurred for purposes of
determining production expenditures that
attract interest required to be capitalized
under I.R.C. § 263A(f) and Temp. Treas.
Reg. 1.263A-1T(b)(2)(iv)(C).
Under I.R.C. § 461(h)(2), for liabilities
arising from payments required to be made
for workers' compensation or any tort,
economic performance occurs when
payments are made.  The proposed regula-
tions identify six types of such liabilities-
(1) breach of contract; (2) violation of law;
(3) rebates and refunds; (4) awards, prises
and jackpots; (5) insurance, warranty and
service contracts; and (6) taxes other than
creditable foreign taxes.  Prop. Treas. Reg.
§ 1.461-4(g)(2).  For liabilities not listed,
economic performance occurs as payment
is made.  Prop. Treas. Reg. § 1.461-
4(g)(7).
The proposed regulations clarify the
term "payment" for purposes of economic
performance.  The furnishing of a note or
other evidence of indebtedness is not con-
sidered payment.  Prop. Treas. Reg. §
1.461-4(g)(1)(ii)(A).  Also not considered
payment is an amount transferred as a loan,
deposit or contingent payment for which
the taxpayer may receive a refund or credit.
Payment is not considered to be made
where the payment would not be considered
to have been actually or constructively
received under I.R.C. § 451 by the person
receiving the payment if that person were
on a cash basis.
The proposed regulations also state that
payment is considered to be made when
payment is made to the person to which
the liability is owed.  Prop. Treas. Reg. §
1.461-4(g)(1)(ii).  Thus, payments to a
trust, escrow account or third party are not
considered as economic performance.
Exceptions to this rule include payments
to a designated settlement fund under
I.R.C. § 468B; payments to third parties
where the taxpayer has assumed the
liability of another resulting from the sale
of a trade or business; and qualified
assignments under I.R.C. § 130 relating to
personal injury liability assignments.
Prop. Treas. Reg. § 1.461-4(g)(1)(i).
Under I.R.C. § 461(h), excepted from
the economic performance requirement are
recurring items which (1) satisfy the all
events test, (2) meet the economic
performance test within eight and one-half
months after the close of the taxable year,
(3) are recurring in the business from year-
to-year, and (4) are not a material item or
the accrual if the item in a taxable year
results in a better matching of income to
the liability.  The proposed regulations
require that if the economic performance
occurs after an income tax return has been
filed but before eight and one-half months
after the close of the taxable year, an
amended return is to be filed treating the
item as incurred under the recurring item
exception.  Prop. Treas. Reg. § 1.461-5.
The income matching requirement is
deemed met in the case of (1) rebates and
refunds; (2) awards, prizes and jackpots; (3)
amounts paid for insurance; and (4) taxes.  
55 Fed. Reg. 23235 (June 7 ,
1990), amending Treas. Reg. § §
1.461-1 through 1.461-7T.
BAD DEBTS.  A shareholder and
president of a corporation was allowed only
a nonbusiness bad debt deduction, a short-
term capital loss, for payments made
pursuant to a guarantee of a corporation
loan.  The court found that the purpose for
the guarantee was to protect the share-
holder's investment in the corporation and
not to protect the shareholder's employ-
ment as president.  Brooks v. Comm'r,
T.C. Memo. 1990-259.
COOPERATIVES.  A corporation
operating as a cooperative proposed to
liquidate a non-cooperative subsidiary by
transferring the assets to the principal cor-
poration and operating the whole business
as a cooperative with the former subsidiary
as a division of the corporation.  The
corporation's restated bylaws require
distribution of net earnings to member and
nonmember patrons based on the amount
of business done with the corporation and
upon liquidation, any accumulated earnings
are to be distributed to patrons based on the
amount of business done with the
corporation.  Members are authorized one
vote at shareholder meetings.  The
corporation estimated that more than 50
percent of the value of its business will be
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done with member and nonmember patrons
but that less than 50 percent of the value
of its business will be done with members.
IRS ruled that the corporation operated on
a cooperative basis and that more than 50
percent of the value of its business was
done on a cooperative basis.  IRS allowed
the corporation to include all business done
with patrons (parties who have the right to
receive annual net earnings and
accumulated earnings upon liquidation) in
the value of business done on a cooperative
basis.  Ltr. Rul. 9019011, Feb. 8 ,
1990 .
An exempt farmers' cooperative decided
to liquidate and to sell its assets.  The co-
operative had net operating losses for the
last taxable year.  IRS ruled that (1) the
cooperative would retain its status as an
exempt farmers' cooperative during the
liquidation period, (2) the cooperative will
be able to carryover net operating losses
and net the net operating losses against
gain realized during the liquidation period,
and (3) the cooperative may deduct gain
realized from the sale of its assets paid to
patrons on a patronage basis.  Ltr. R u l .
9021013, Feb. 21, 1990.
COURT SETTLEMENTS.  Tax-
payer filed an age discrimination suit
against a former employer and during the
trial settled for an immediate payment plus
payments over four years.  The court held
that an age discrimination suit was similar
to a tort action and that the settlement
amounts were excludible from income as
damages received on account of personal
injuries.  Rickel v. Comm'r, 9 0 0
F.2d 655 (3d Cir. 1990), rev'g 9 2
T.C. 510 (1989).
    DISCHARGE OF INDEBTED-
NESS .  Partnership property was fore-
closed upon and repossessed by the
mortgage holder in satisfaction of a
nonrecourse partnership loan on the
property.  The amount of the loan was
greater than the partnership basis in the
property, thus the limited partner realized
gain from the repossession.  Williams
v. Comm'r, T.C. Memo. 1990-
266 .
DIVORCE.  Pursuant to a divorce
decree the taxpayer received stock and real
property owned by a former spouse which
were given to the spouse by the taxpayer.
The divorce decree was entered in a non-
community property state.  The court held
that the taxpayer's basis in the property
was the fair market value at the time the
property was transferred pursuant to the
divorce decree where there was no evidence
that the taxpayer owned any actual or
constructive interest in the property.
Cook v. U.S., 90-1 U.S.T.C. ¶
50,288 (1st Cir. 1990).
EMPLOYEE EXPENSES .  IRS
has announced an additional method of
substantiating automobile expenses
incurred by employees where the employer
provides a mileage allowance under a
reimbursement procedure with at least
quarterly payments and the projected
business mileage must be at least 6,250
miles per year.  The new method allows
for a fixed and variable rate allowance
except where the employee claims depreci-
ation other than straight line, additional
first year or accelerated cost recovery
depreciation.  Rev. Proc. 90 -34 ,
I.R.B. 1990-26, June 25, 1990.
IMPUTED INTEREST.  An S
corporation has timber cutting contracts
with the Bureau of Land Management, the
U.S. Forest Service and a private party.
The BLM contract set a specific price for
all of the timber to be cut and provided for
payment by deposit, within 15 days of
cutting and finally within three years of the
end of the contract.  IRS ruled that imputed
interest may be claimed for payments under
this contract.  Under the USFS and private
contracts, payment for the cut timber is to
be made within 15 days after the timber is
cut and scaled.  IRS ruled that imputed
interest may not be claimed for these
contract payments.  Ltr. R u l .
9021003, Feb. 14, 1990.
INSTALLMENT REPORTING.
IRS has ruled on three situations in which
a taxpayer wants to change the method for
reporting the gain on an installment sale
originally elected on a tax return.
In the first situation, the taxpayer
elected to report the gain on the install-
ment method but after repeal of the capital
gains tax in 1986, requested permission to
elect out of the installment method for the
remaining payments.  IRS ruled that such
a request will not be granted.
In the second situation, the taxpayer
elected installment reporting of gain but in
the next year requested permission to elect
out in order to simplify the reporting of
taxes.  IRS ruled that such a request will
not be granted.
In the third situation, the taxpayer had
requested the income tax return preparer to
elect out of the installment method but the
preparer elected the installment method.
The taxpayer requested the election out as
soon as the error was discovered.  IRS
ruled that such a request will be granted
where the taxpayer can document the error
and the original intent to elect out of the
installment method.  Rev. Rul. 90 -46 ,
I.R.B. 1990-22, 10.
INVESTMENT TAX CREDIT.
The taxpayer was not allowed investment
tax credit for an automobile used to inspect
rental houses owned by the taxpayer.  The
automobile was not Section 38 property
because it was used in connection with the
furnishing of lodging.  LaPoint v .
Comm'r, 94 T.C. No. 45 (1990).
PARTNERSHIPS
   ADMINISTRATIVE ADJUSTMENTS.
IRS had mailed to the tax matters partner a
notice of Final Partnership Administrative
Adjustment (FPAA) within one week after
sending notice of the beginning of the
administrative proceeding and one day
before the running of the statute of limita-
tions on the partnership's return.  The
court held that although the commence-
ment notice was filed within 120 before
the FPAA in violation of I.R.C. §
6223(d), the FPAA was still valid.  Wind
Energy Technology Assoc. III v .
Comm'r, 94 T.C. No. 48 (1990).
LOSSES.  An allocation of partnership
losses to a partner was disallowed where it
exceeded the one-third partnership share of
losses for each partner under the
partnership agreement.  Hogan v .
Comm'r, T.C. Memo. 1990-295.
RESPONSIBLE PERSON .  The
taxpayer was a controller of a corporation
but was not a shareholder or officer.  The
taxpayer had authority to write checks and
was responsible for paying the corpora-
tion's bills, including federal withholding
taxes.  When the corporation had financial
difficulties, the corporation's main lender
refused to supply any funds in excess of
net wages and a few small bills during the
liquidation of the corporation and the
withholding taxes were not paid.  The
court held that the controller was a
"responsible person" liable for the penalty
for failure to pay withholding taxes even
though the ultimate authority for payment
of credits was held by the corporation
president and the lender restricted the use of
borrowed funds.  The court held that the
possibility that the controller could lose
his job if the withholding taxes were paid
was not sufficient excuse for failing to pay
the taxes.  Hochstein v. U.S., 9 0 0
F.2d 543 (2d Cir. 1990), rev'g 713
F. Supp. 119 (S.D. N.Y. 1989).
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RETIREMENT PLANS.  The
IRS announced the May 1990 weighted
average interest rate of 8.57 percent and the
permissible range of interest rates, 7.71 to
9.43 percent, for use in calculating
liability for purposes of the full funding
limitation under section 412(c)(7).
Notice 90-39, I.R.B. 1990-24, 12.
S CORPORATIONS
CLASSES OF STOCK.  An S corpo-
ration revised its bylaws to create a second
class of stock.  The shareholders of each
class of stock would have different rights
as to election of directors and sale and
purchase rights of the stock.  The IRS
ruled that because the classes of stock did
not change the shareholder's rights to cor-
porate profits and assets, the second class
of stock was not a second class of stock for
I.R.C. § 1361(b)(1)(D) purposes and the
corporation would remain eligible for S
corporation status.  Ltr. R u l .
9021043, Feb. 26, 1990.
CONSTRUCTIVE DIVIDENDS.  An
S corporation was not allowed deductions
for expenditures which were either for the
benefit of shareholders or were unsubstan-
tiated.  Payments made for the benefit of
shareholders were held to be constructive
dividends.  Handke v. Comm'r, T . C .
Memo. 1990-273.
ELECTION.  The beneficiaries of
trusts owning S corporation stock filed
timely consents to the S corporation
election but failed to timely file the
election as income beneficiaries of the
trusts.  IRS ruled that the S corporation
election requirements had been substan-
tially complied with.  Ltr. R u l .
9021036, Feb. 23, 1990.
INADVERTENT TERMINATION.
The termination of a corporation's S
corporation status was ruled an inadvertent
termination where the beneficiaries of
trusts owning stock failed to file the bene-
ficiary's election but filed the elections as
soon as the failure was discovered.  Ltr.
Rul. 9018019, Jan. 31, 1990.
The termination of a corporation's S
corporation status was ruled an inadvertent
termination where the corporation acquired
the stock of another corporation where the
corporation divested itself of the stock as
soon as the effect on its S corporation
status was discovered.  Ltr. R u l .
9018044, Feb. 5, 1990.
The termination of a corporation's S
corporation status was ruled an inadvertent
termination where the stock of the corpo-
ration was sold to another corporation and
the other corporation sold the stock to a
qualified shareholder upon learning of the
effect on the S corporation status.  Ltr.
Rul. 9019015, Feb. 8, 1990.
Upon the death of an S Corporation
shareholder, the decedent's shares were
transferred to two trusts but the beneficiary
of the trusts failed to timely file an
election to have the trusts treated as sub-
chapter S trusts, although the beneficiary
filed the elections upon learning of the
need to do so.  IRS ruled that S corpora-
tion status was inadvertently terminated.
Ltr. Rul. 9020011, Feb. 15, 1990.
RE-ELECTION.  A corporation was
allowed to re-elect S corporation status
within two years of a revocation of an S
corporation election where the previous
revocation was effective as of the date of
the first election.  Ltr. Rul. 9019007 ,
Feb. 2, 1990.
STATUTE OF LIMITATIONS.  The
IRS assessed a deficiency against an S
corporation shareholder attributable to dis-
allowance of a corporate loss.  The
assessment was made after three years after
the S corporation return but within three
years of the shareholder's return.  The Tax
Court held that the statute of limitations
was to be applied at the shareholder level.
The decision reasserted the Tax Court
decision in Kelley v. Comm'r, T.C.
Memo. 1986-405, rev'd 89-1 U.S.T.C. ¶
9360 (9th Cir. 1989).  The current case is
appealable to the Eleventh Circuit.
Felhaber v. Comm'r, 94 T.C. N o .
54 (1990).
SAFE HARBOR INTEREST
RATES
JULY 1990
           Semi-
    Annual      annual       Quarterly         Monthly
Short-term
        AFR  8.47 8.30 8.22 8.16
110%AFR  9.34 9.13 9.03 8.96
120%AFR 10.21  9.96 9.84 9.76
Mid-term
        AFR  8.74  8.56 8.47 8.41
110%AFR 9.64 9.42 9.31 9.24
120%AFR 10.53 10.27 10.14 10.06
Long-term
        AFR  8.73 8.55 8.46 8.40
110%AFR 9.63 9.41 9.30 9.23
120%AFR 10.52  10.26 10.13 10.05
SALE AND LEASEBACK. A
company sold computer equipment, subject
to a lease to a third party, to a second
company which in turn sold the equipment
to the taxpayer's partnership which leased
the equipment back to the first company.
The purchase/lease price of the equipment
was the same in each transaction and no
cash changed hands during the sale/lease
contracts.  The taxpayer personally
guaranteed the partnership's obligation on
the equipment.  The court held that the
taxpayer was not at risk because the
circular transactions prevented the taxpayer
from being at risk.  The possibility that
one of the other parties might default was
not sufficient to make the taxpayer at risk.
Baldwin v. U.S., 90-1 U.S.T.C. ¶
50,292 (9th Cir. 1990).
COMMODITY STRADDLES .
The taxpayers had losses from mixed
straddle accounts in 1985 which they
carried back to offset gains from similar
accounts in 1984.  IRS argued that because
mixed straddle accounts are governed by
I.R.C. § 1092 and Temp. Treas. Reg. §
1.1092(b)-4T, the losses from such
accounts could not be carried back under
I.R.C. § 1212 which allows carrybacks
only for losses from I.R.C. § 1256
contracts.  The court disagreed and held that
losses under mixed straddle accounts which
receive section 1256 treatment (60 percent
long-term capital gain or loss or 40 percent
short-term gain or loss) are eligible for
carryback under section 1212.  Roberts
v. U.S., 734 F.Supp. 314 ( N . D .
Ill. 1990).
TRUSTS .  The grantor/beneficiary of
a irrevocable trust was ruled to be the
owner of the trust where the trustee was
the grantor's father and the trustee had
discretion to distribute trust corpus and
income to the grantor for purposes of
maintaining a standard of living similar to
the grantor's father.  Ltr. R u l .
9018043, Feb. 5, 1990.
INSURANCE
INSURABLE INTEREST.  The
insureds had lost title to their farm through
foreclosure insured by the defendant but
still lived on the farm at the time fire
destroyed the farm house while insured
were attempting to arrange financing for
the repurchase of the farm through their
right of first refusal under Minn. Code §
500.24.  The court held that the insureds
held an insurable interest in the farm house
as tenants and as prospective purchasers
through their right of first refusal. A
dissenting justice noted that the insureds
did not suffer any loss because the purchase
price of the farm would have been decreased
for the loss of the farm house.  Crowell
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v. Delafield Farmers Mutual Fire
Co., 453 N.W.2d 724 (Minn. C t .
App. 1990).
MORTGAGES
DEFICIENCY.  The Federal Land
Bank was the only bidder at the foreclosure
sale of the debtors' farm land, bidding less
than the amount owed on the property.  In
the trial for a deficiency judgment for the
remainder of the debt, the trial court
excluded evidence of the FLB's attempts to
sell the land for the price it paid at the
foreclosure auction.  The court held that
the evidence should have been admitted
because it presented evidence of the FLB's
equitable entitlement to the deficiency.
Federal Land Bank of Jackson v .
Wolfe, 560 So.2d 137 (Mis s .
1989) .
RIPARIAN RIGHTS
CONTRACTS.  The plaintiffs pur-
chased land with appurtenant water rights
from the defendant who owned a reservoir
under a state permit.  Under the warranty
deeds, the defendant agreed not to sell water
to anyone not having a vested water right
as of the date of the deeds if the water in
the reservoir was less than 20,000 acre
feet, unless approved by the vested rights
owners first.  The defendant later
promulgated regulations governing the use
of the reservoir water which allowed the
sale of water to non-vested water rights
owners when the reservoir contained less
than 20,000 acre feet of water.  The
defendant argued that the deeds were
ambiguous and that the regulations
increased the availability of water to the
plaintiffs.  The court held that the deeds
were not ambiguous and the benefit of the
regulations was irrelevant.  Trujillo v .
CS Cattle Co., 790 P.2d 5 0 2
(N.M. 1990).
SECURED
TRANSACTIONS
ACCELERATION.  A farm tenant
leased farm land from his parents-in-law
who guaranteed loans made to the tenant.
After drought greatly decreased the yields
on the tenant's and guarantors' farms, the
lender required the tenant to sell personal
property collateral and the guarantors to
sell real property in order to decrease the
loan principal.  After the guarantors failed
to sell the property but before the loan
became due, the lender accelerated the loan
under a confession of judgment clause.
The guarantors argued, and the Court of
Appeals held, that the lender accelerated the
loans in bad faith under U.C.C. § 1-
201(19).  The Supreme Court held that the
good or bad faith of the lender was to be
determined using a primarily subjective
standard of whether the lender acted
honestly.  The court noted that the subjec-
tive test is modified by U.C.C. §§ 1-103
and 1-203, to require that the lender accel-
erate loans under practices established by
the course of dealing by the parties or as
practiced in the lending industry.  In the
present case, the court held that evidence
demonstrated that the lender had knowledge
of the tenant's and the guarantors' cash
flow problems and that the guarantors were
not taking steps to sell property so that the
loan could be paid and that neither of these
circumstances weas considered when the
loan was made.  Therefore, the acceleration
was proper.  Watseka First Nat'l
Bank v. Ruda, 135 Ill.2d 140, 5 5 2
N.E.2d 775 (1990), rev'g and
rem'g 175 Ill.App.3d 758, 5 3 1
N.E.2d 28 (1989).
ARTISAN'S LIEN.  The debtor had
entered into oral and written contracts for
production and freezing of cow embryos.
The debtor's cattle in Indiana were
superovulated and the embryos removed
and transported to Ohio for storage with
the embryo transplant company.  After the
debtor filed bankruptcy a creditor was
granted a super priority security interest in
all of the debtor's estate property.  The
court held that the embryo transplant
company had a prior perfected artisan's lien
in the embryos for the services performed
over the creditor's super priority lien.
Matter of Stookey Holsteins, Inc. ,
112 B.R. 942 (Bankr. N.D. Ind.
1990) .
CONVERSION.  A creditor obtained
a judgment against farm debtors and
attempted to levy against the proceeds of a
sheriff's sale of the debtors' crops against
which the FmHA held a prior perfected
security interest.  FmHA had informed the
creditor of its security interest but the
creditor did not name the FmHA in its levy
suit.  The FmHA appeared anyway but did
not pursue the state court action.  The state
court awarded the creditor the proceeds of
the crops.  The FmHA then sued the
creditor in federal court for conversion.
The creditor argued that no conversion
occurred because it obtained the proceeds
through a court order.  The federal court
disagreed, holding that the creditor's refusal
to recognize the FmHA prior perfected
security interest when informed about it
amounted to wrongful possession.  U . S .
v. Monroe Service Co., 901 F.2d
610 (7th Cir. 1990).
FEDERAL FARM PROGRAM
PAYMENTS .  A creditor held valid,
duly perfected security interests in the
debtor's accounts and general intangibles.
The debtor received CCC certificates as
payment for federal farm program defi-
ciency payments.  Although CCC regula-
tions state that the certificates are not sub-
ject to any lien, encumbrance, claim or
security interest, the court held that the
regulations did not pre-empt state law
governing security interests and that the
security interests of the creditor in the cer-
tificates were valid.  In re  Ferguson,
112 B.R. 820 (Bankr. N.D. Tex .
1990) .
FIXTURES.  A farm tenant had
erected 12 grain bins on farm land rented
from the tenant's mother.  The landlord had
granted a mortgage to a bank on the farm
land rented to her son.  The tenant did not
file a notice with the county registrar of
deeds that the tenant preserved the right to
remove the grain bins at the end of the
lease under N.D. Cent. Code § 47-06-04.
The court held that upon foreclosure of the
mortgage and sale to the bank, title to the
grain bins transferred to the bank.  Farm
Credit Bank of St. Paul v .
Martinson, 453 N.W.2d 816 ( N . D .
1990) .
STATE TAXATION
AGRICULTURAL USE .  The
Arizona Department of Revenue appealed a
determination that the defendants' cotton
gins were an agricultural use allowing
classification of the land as class four,
agricultural.  The court cited a recently
passed statute, Ariz. Rev. Stat. § 42-167,
defining agricultural use of land as includ-
ing cotton ginning as support for uphold-
ing the determination that cotton ginning
was an agricultural use of the land under
Ariz. Rev. Stat. § 42-162.  Hibbs v .
Chandler Ginning Co., 790 P.2d
297 (Ariz. Ct. App. 1990).
A landowner used land zoned for indus-
trial use to raise yucca and calabaza.  The
landowner's request for classification of the
property for property tax purposes as an
agricultural use was denied because the
agricultural use of the land violated the
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zoning of the land.  Robbins v .
Yusem, 559 So.2d 1185 (Fla. C t .
App. 1990).
Under N.C. Gen. Stat. § 105-277.2 et
seq., timber land may be assessed for
property taxes at its use value as timber
land instead of fair market value if the land
is owned by a corporation whose share-
holders are actively engaged in the timber
operations or are relatives of shareholders
who are actively engaged in the timber
operations.  The plaintiff corporations were
publicly owned corporations with
shareholders who were not actively engaged
in the timber operations of the
corporations and the timber land owned by
the corporations was not valued at its use
value for property tax purposes.  The court
held the statute constitutional under equal
protection clauses of the state and federal
constitutions.  Matter o f
Consolidated Appeals of Certain
Timber Cos., 391 S.E.2d 5 0 3
(N.C. Ct. App. 1990).
TRESPASS
DAMAGES.  The owner of timber
land sued for wrongful cutting of timber.
In addition to several evidentiary rulings,
the court held that damages could include
the costs of restoration of the land,
including removal of stumps and debris and
soil repair and that the entire damages were
subject to the treble damage award under
Ark. Code § 18-60-102a.  Shamlin v .
Shuffield, 787 S.W.2d 687 (Ark.
1990) .
VETERINARIANS
CORPORATIONS.  In a negligence
suit against a veterinarian and a pro-
fessional corporation of which the veteri-
narian was the sole shareholder and
employee, the court held that the veteri-
narian was liable individually for any neg-
ligence proven as a result of an operation
on the plaintiff's dog by the veterinarian as
an employee of the corporation.  Altieri
v. Nanavati, 573 A.2d 359 (Conn.
Super. 1989).
ZONING
AGRICULTURAL USE .  The
landowners owned a residence on property
zoned for residential use.  Prior to the zon-
ing of the property for residential use, the
landowners constructed a roping arena on
the property for use by their family and
friends for horse and cattle roping events.
The court held that the roping arena was a
nonconforming use under the old and cur-
rent zoning and not eligible for the agri-
cultural use exception but was a recre-
ational use requiring a conditional use
permit.  Murphy v. Town of Chino
Valley, 789 P.2d 1072 (Ariz. C t .
App. 1989).
CITATION
UPDATES
Rojas v. Comm'r, 901 F.2d 810
(9th Cir. 1990)  (tax benefit rule), see
p. 124 supra.
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